Volume 57 Issue 4 (2007) by Case Western Reserve University Law Review
Case Western Reserve Law Review
Volume 57 | Issue 4
2007
Volume 57 Issue 4 (2007)
Case Western Reserve University Law Review
Follow this and additional works at: https://scholarlycommons.law.case.edu/caselrev
Part of the Law Commons
This Front Matter is brought to you for free and open access by the Student Journals at Case Western Reserve University School of Law Scholarly
Commons. It has been accepted for inclusion in Case Western Reserve Law Review by an authorized administrator of Case Western Reserve University
School of Law Scholarly Commons.
Recommended Citation
Case Western Reserve University Law Review, Volume 57 Issue 4 (2007), 57(4) Case W. Res. L. Rev. Front Matter (2007)
Available at: https://scholarlycommons.law.case.edu/caselrev/vol57/iss4/2
~CASE 
SCHOOL OF LAW 
CASE WESTERN RESERVE 
LAW REVIEW 
VOLUME 57 SUMMER2007 
LAW, TECHNOLOGY AND THE ARTS SYMPOSIUM: 
THE WIPO COPYRIGHT TREATIES: 10 YEARS LATER 
I NTRODUCTION 
COPYRIGHT AND THE INTERNET: FROM OWNER RIGHTS AND 
USER D UTIES TO USER RIGHTS AND OWNER DUTIES? 
THE WIPO CoPYRJGHT TREATY: A TRANSITION To THE 




GRAEME D INWOODIE 
CENTER STAGE: PERFORMERS AND THEIR MORAL RIGHTS IN TI-lE WPPT MIRA T. SUNDARA RAJAN 
BRAVE N EW WORLD, TEN Y EARS LATER : REVIEWING THE IMPACT OF POLICY 
CHOICES IN THE IMPLEMENTATION OF THE WIPO INTERNET TREATIES' 
TECHNOLOGICAL PROTECTION M EASURE PROVISIONS 
COMMENT ON GWEN HINZE 
DATABASE PROTECTION: LESSONS FROM EUROPE, CONGRESS, AND WIPO 




COMMENTS ON DAVISON MARSHALL LEAFFER 
ARTICLE 
F(R)EE EXPRESSION? RECONCILING COPYRIGHT AND THE FIRST AM ENDMENT RAYMOND SHIH RAY Ku 
NOTES 
INTRASTATE BANISHMENT: AN EXAMINATION AND ARGUMENT FOR STRICT SCRUTINY 
OF JUDICIALLY AND EXECUTIVELY IMPOSED BANISHMENT ORDERS 
FEDERAL Q uESTIONS, STATE COURTS, AND THE LOCKSTEP DOCTRINE 
ROBERT E . HAFFKE 
M . JASON H ALE 
THE GIDEONS AND THE GALLOWS: AGAINST THE "TYPICAL JUROR" 
STANDARD IN CAPITAL CASES JoHNNY HuTCHINSON 
COMMENT 
D OES "SECOND" MEAN S ECOND?: EXAMINING TH E SPLIT AMONG T HE CiRCUIT 
CouRTS oF APPEALS IN INTERPRETING AEDPA's "SECOND OR SuccESSIVE" 





Volume 57, Number 4 
Summer2007 





Executive Articles Editor 
M. JASON HALE 
Executive Symposium Editor 
STEVENW. DAY 
Senior Editors 
JEFFREY THOMAS CICARELLA 
MICHAELJ. COOK 
KATHARINE ANN DAVIS 
P. JOSHUA DEASON 
STEPHEN CHRISTOPHER DOWDELL 
ROBERT E. HAFFKE 
MARKUS E. APELIS 
NIVEDITA BETKERUR 
MICHELLE D. BOGLE 
KYLE CUTTS 
WILLIAM EADIE 
lzODUW A E. EBOSE 
TODD M. EPSTEIN 
FRANK ESPOSITO 
SUMMER2007 
Editor in Chief 
ELIZABETH K. LEBLANC 
Executive Contributing Editor 







KA THERINE J. MIDDLETON 
ANuPMISRA 
JEFFREY MOON 




JONATHAN L. ENTIN 
NUMBER4 
Publisher 
NICOLETTE J. LEE 
Executive Notes Editor 





STEPHEN P. PARRINELLO 
KATHRYNE. SCHILL 
MICHAEL SEAN SERTIC 
REBECKA J. WHITMARSH 
DAVID ROBERTS 
JENNIFER M. STONE 
JUSTIN L. THOMPSON 
JOHN C. WEBER 
EMILY E. WEIDENHAMER 
JOHN W. WHITTLESEY 
TRAVIS YONKER 
CASE WESTERN RESERVE UNNERSITY 
SCHOOL OF LAW FACULTY 
Administrative Officers 
GARY J. SIMSON, B.A., J.D., Dean 
SHARONA HOFFMAN, Associate Dean for Academic Affairs 
MELVYN DURCHSLAG, Interim Associate Dean for Academic Affairs 
SONIA M. WINNER, Associate Dean for Leadership Outreach and Strategic Initiatives 
MELISSA A. SANTEE, Associate Dean for Development and Public Affairs 
BARBARA F. ANDELMAN, B.A., J.D., Associate Dean for Student Services, Enrollment Planning and Special Projects 
SARAH MCFARLANE POLLY, B.A., J.D., Assistant Dean for Career Se111ices 
Professors Emeriti 
JAMES W. MCELHANEY, A.B., LL.B., Joseph C. Hostetler Professor Emeritus of Trial Practice and Advocacy 
EDWARD A. MEARNS, JR., B.S., LL.B. 
SIDNEY I. PICKER, JR., A.B., LL.B., LL.M. 
HUGH A. Ross, B.S., LL.B., LL.M., S.J.D. 
OLIVER C. SCHROEDER, JR., A.B., J.D., Albert J. Weatherhead Ill and Richard W. Weatherhead Professor Emeritus 
Professors of Law 
JONATHAN H. ADLER, B.A., J.D. 
Co-Director, Center for Business Law and Regulation 
ARTHUR D. AUSTIN II, B.S., J.D. 
Edgar A. Halm Professor of Jurisprudence 
JESSICA WILEN BERG, B.A., J.D. 
Professor of Law and Bioethics, Associate Director, Law-
Medicine Center, and Associate Director, Institute for Global 
Security Law and Policy 
LAURA BROWN CHISOLM, B.A., J.D. 
RONALD J. COFFEY, A.B., LL.B., LL.M. 
GEORGE W. DENT, JR., B.A., J.D., LL.M. 
Schott-van den Eynden Professor of Business Organizations Law 
MELVYN R. DURCHSLAG, B.S., J.D. 
JONATHAN L. ENTIN, A.B., J.D. 
Professor of Law and Political Science 
SCOTT FINE, B.A., M.B.A. 
Professor for the Practice of Banking and Finance Law 
LEON GABINET, PH.B., J.D. 
PETER M. GERHART, B.A., J.D. 
PAUL C. GIANNELLI, B.A., M.S.F.S., J.D., LL.M. 
Albert J. Weatherhead Ill and Richard W. Weatherhead 
Professor of Law 
AMOS N. GUIORA, B.A., J.D. 
Director, Institute for Global Security Law and Policy 
KATHERINE M. HESSLER, B.A., J.D., LL.M. 
Associate Director, Centerfor the Interdisciplinary Study of 
Conflict and Dispute Resolution 
SHARONA HOFFMAN, B.A., J.D., LL.M. 
Professor of Law and Bioethics and Co-Director, Law-
Medicine Center 
ERIKM. JENSEN, S.B., M.A., J.D. 
David L. Brennan Professor 
LEWIS R. KATZ, A.B., J.D. 
John C. Hutchins Professor and Director, Graduate Program 
for Foreign Students in U.S. & Global Legal Studies 
HENRY T. KING, JR., B.A., LL.B. 
U.S. Director, Canada-U.S. Law Institute 
GERALD KORNGOLD, B.A., J.D. 
Everett D. and Eugenia S. McCurdy Professor 
JULIET P. KOSTRITSKY, A.B., J.D. 
John Homer Kapp Professor 
RAYMOND SHIH RAY KU, A.B., J.D. 
Co-Director, Centerfor Law, Technology, and the Arts 
ROBERTP. LAWRY, B.A., J.D., DIP. LAW 
Director, Center for Professional Ethics 
WILBUR C. LEATHERBERRY, A.B., J.D. 
Director, Skills Program and Extern.ships 
JACQUELINE D. LIPTON, B.A., LL.B., LL.M., PH.D. 
Co-Director, Center for Law, Technology, and the Arts and 
Associate Director, Fredelick K. Cox lntenzational Law Center 
JUDITHP. LIPTON, B.S., M.S.S.W., J.D. 
Co-Director, Milton A. Kramer Law Clinic Center 
KENNETH R. MARGOLIS, B.A., J.D. 
Co-Director, Milton A. Kramer Law Clinic Center and 
Director, CaseArc 
LOUISE W. MCKINNEY, B.A., J.D. 
KEVIN C. MCMUNIGAL, B.A., J.D. 
Judge Ben C. Green Professor 
MAXWELL J. MEHLMAN, B.A., J.D. 
Arthur E. Petersilge Professor, Professor of Bioethics and 
Directo1~ Law-Medicine Center 
ANDREW P. MORRISS, A.B., J.D., M.P.A., PH.D. 
Galen J. Roush Professor of Business Law and Regulation and 
Co-Director, Center for Business Law and Regulation 
DALE A. NANCE, B.A., M.A., J.D. 
CRAIG ALLEN NARD, B.A., J.D., LL.M., J.S.D. 
Tom J.E. and Bette Lou Walker Professor of Law and 
Co-Director, Center for Law, Technology, and the A11s 
SPENCER NETH, B.A., J.D., LL.M. 
MICHAEL P. SCHARF, A.B., J.D. 
Director, Frederick K. Cox International Law Center 
MORRIS G. SHANKER, B.S.E.E., M.B.A., J.D. 
CALVIN WILLIAM SHARPE, B.A., M.A., J.D. 
John Deaver Drinko-Baker & Hostetler Professor and 
Director, Center for the Interdisciplinary Study of Conflict and 
Dispute Resolution 
GARY J. SIMSON, B.A., J.D. 
Joseph C. Hostetle1~Baker & Hostetler Professor of Law 
ANN SOUTHWORTH, B.A., J.D. 
THEODORE L. STEINBERG, B.A., PH.D. 
Professor of HistOI)' and Law 
ROBERT N. STRASSFELD, B.A., M.A., J.D. 
MARTHA WOODMANSEE, B.A., M.A. PH.D. 
Professor of English and Law 
Associate Professors of Law 
CRAIG M. BOISE, B.A., J.D., LL.M.,Associate Director, Center for Business Law and Regulation 
DA YID J. CARNEY, B.A., J.D. 
KATHLEEN M. CARRICK, B.A., M.L.S., J.D., Director of the Law Librmy 
WILL!Aivl M. CARTER, JR., B.S., J.D. 
TIMOTHY M. CASEY, B.A., J.D., LL.M. 
PETERB. FRIEDMAN, B.A., J.D. 
JONATHAN GORDON, B.A., J.D. 
KENNETH F. LEDFORD, B.A., J.D., M.A., PH.D., Associate Professor of Hist01y and Law 
KATHRYN S. MERCER, A.B., M.S.S.W., J.D., PH.D. 
MATTHEW ROSSMAN, B.A., J.D. 
ROSALIND SIMSON, B.A., PH.D. 
Assistant Professors of Law 
JENNIFER CUPAR, B.S., J.D. 
BRIAN K. GRAN, B.A., J.D., PH.D. 
B. JESSIE HILL, B.A., J.D. 
D.R. JONES, B.A., J.D., M.L.S.,Adjwzct Assistant Professor of Law and Deputy Director of the Law Library 
MAUREEN SHERIDAN KENNY, B.A., J.D. 
CAROLYN SEYMOUR, B.A., J.D. 
The CASE WESTERN RESERVE LAW REVIEW (ISSN 0008-7262), formerly the Western 
Reserve Law Review, is published quarterly by the students of the Case Western Reserve 
University School of Law. Periodicals postage paid at Cleveland, Ohio and at additional mailing 
offices. Editorial and business offices are located at Case Western Reserve University, 11075 East 
Boulevard, Cleveland, Ohio 44106, telephone (216) 368-3312. POSTMASTER: Send address 
changes to Case Western Reserve Law Review, 11075 East Boulevard, Cleveland, Ohio 44106. 
The submission of unsolicited manuscripts is invited. Subscriptions are entered for the entire 
volume for $30.00 per year. Subscriptions are automatically renewable. The Review's policy 
requires that unless a claim for nonreceipt of an issue is received within three months after the 
mailing date, the Review cannot be held responsible for supplying that issue without charge. Single 
issues of the current volume are available for $15.00 each. Back issues from earlier volumes are 
available from William S. Hein & Co., Inc., 1285 Main Street, Buffalo, New York 14209. 
Citations conform to The Bluebook: A Unifonn System of Citation (18th ed. 2005), copyright by the 
Columbia Law Review, the Harvard Law Review, the University of Pennsylvania Law Review, 
and the Yale Law Journal. Style conforms generally to The Chicago Manual of Style (15th ed. 
2003). 
For all photocopy or republication requests, please contact Copyright Clearance Center, Inc. by 
mail: 222 Rosewood Drive, Danvers, MA 01923, by phone: (978) 646-2600, by fax: (978) 646-
8600, by email: infoat@copyright.com, or online: www.copyright.com. This issue went to press in 
March2010. 
CASE WESTERN RESERVE LAW REVIEW 
VOLUME57 SUMMER2007 NUMBER4 
COPYRIGHT© 2007 BY CASE WESTERN RESERVE LAW REVIEW 
SYMPOSIUM 
LAW, TECHNOLOGY AND THE ARTS SYMPOSIUM: THE 
WIPO COPYRIGHT TREATIES: 10 YEARS LATER 
INTRODUCTION 
Jacqueline Lipton .............................................................. 729 
COPYRIGHT AND THE INTERNET: FROM OWNER RIGHTS AND USER 
DUTIES TO USER RIGHTS AND OWNER DUTIES? 
David Vaver .. ........................................................................ 731 
THE WIPO COPYRIGHT TREATY: A TRANSITION TO THE FUTURE OF 
INTERNATIONAL COPYRIGHT LAWMAKING? 
Graeme Dinwoodie ............................................................... 7 51 
CENTER STAGE: PERFORMERS AND THEIR MORAL RIGHTS IN THE WPPT 
Mira T. SundaraRajan ......................................................... 767 
BRA VE NEW WORLD, TEN YEARS LATER: REVIEWING THE IMPACT OF 
POLICY CHOICES IN THE IMPLEMENTATION OF THE WIPO INTERNET 
TREATIES' TECHNOLOGICAL PROTECTION MEASURE PROVISIONS 
Gwen Hinze ........................................................................... 779 
COMMENT ON GWEN HINZE 
Joseph Liu ............................................................................. 823 
DATABASE PROTECTION: LESSONS FROM EUROPE, CONGRESS, AND 
WIPO 
Mark Davison ....................................................................... 829 
DATABASE PROTECTION IN THE UNITED STATES IS ALIVE AND WELL: 
COMMENTS ON DAVISON 
Marshall Leaffer ................................................................... 855 
ARTICLE 
F(R)EE EXPRESSION? RECONCILING COPYRIGHT AND THE FIR.ST 
AMENDMENT 
Raymond Shih Ray Ku .......................................................... 863 
NOTES 
INTRASTATE BANISHMENT: AN EXAMINATION AND ARGUMENT FOR 
STRICT SCRUTINY OF JUDICIALLY AND EXECUTIVEL Y IMPOSED 
BANISHMENT ORDERS 
Robert E. Haffke .. .............................................................. 895 
FEDERAL QUESTIONS, STATE COURTS, AND THE LOCKSTEP DOCTRINE 
M. Jason Hale ................................................................... 927 
THE GIDEONS AND THE GALLOWS: AGAINST THE "TYPICAL JUROR" 
STANDARD IN CAPITAL CASES 
Johnny Hutchinson ............................................................ 955 
COMMENT 
DOES "SECOND" MEAN SECOND?: EXAMINING THE SPLIT AMONG THE 
CIRCUIT COURTS OF APPEALS IN INTERPRETING AEDPA's "SECOND 
OR SUCCESSIVE" LIMITATIONS ON HABEAS CORPUS PETffiONS 
Mark T. Pavkov ................................................................. 1007 
